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On January 4, 2018, the United States Attorney General, 
Jeff Sessions, sent the marijuana industry into a panic. 
In a memorandum addressed to all U.S. Attorneys, Mr. 

Sessions reminded America that marijuana remains illegal under 
federal law and, in the process, rescinded the “Cole Memorandum,” 
an Obama-era directive to federal prosecutors to de-prioritize the 
prosecution of marijuana industry participants in states where it has 
been legalized. Importantly, the Cole Memorandum served as a sort 
of safe harbor around which much of the marijuana industry had 
been built. Whether intentional or not,1 the effect of Mr. Sessions’ 
memo was to dump a bit of cold water on an industry that, for the 
past several years, has enjoyed growing bipartisan support2 and an 
increasingly large footprint. For example, approximately 44 states, 
the District of Columbia and the territories of Puerto Rico and 
Guam, have enacted laws permitting the cultivation, sale and use of 
marijuana in some form, culminating most recently in the launch 
of California’s fully legal recreational marijuana market on January 
1, 2018.

In light of Mr. Session’s memo, the industry and the nation has 
been forced to turn their attention back to fundamental issues of 
federalism: whether the federal government’s authority to outlaw 
marijuana through its power to regulate interstate commerce re-
mains superior to the powers reserved to the states under the Tenth 
Amendment to protect the welfare, safety and health of the pub-
lic.3 Against the backdrop of a potential Constitutional crisis, state 
regulators are making final preparations for Arkansas’ nascent medi-
cal marijuana industry to become a living, breathing reality.4 Very 
soon, the interpretation and application of the Arkansas Medical 
Marijuana Amendment of 2016 (the “AMMA”) will be of critical 
importance to business owners, employees, regulators, lawyers and 
ordinary citizens. Nowhere are these issues more difficult and more 
important than in the Arkansas workplace. This article takes a brief 
look at the AMMA’s workplace provisions, how similar provisions 
have been addressed by courts in other states, and what such inter-
pretations may mean for Arkansas.                      
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The AMMA’s Workplace Rules
Outside of the medical marijuana context, 

the Arkansas workplace is governed by a col-
lection of state and federal laws, including, 
for example, the Americans with Disabilities 
Act and the Arkansas Civil Rights Act. How-
ever, because marijuana use and possession 
remains illegal under federal law, the applica-
bility of these laws becomes substantially less 
clear in the context of legal marijuana use. In 
recognition of this uncertainty, the AMMA 
includes a collection of provisions addressing 
medical marijuana in the Arkansas work-
place. Notably, Arkansas is one of only 10 
other states with a marijuana statute that at-
tempts to address workplace issues and rela-
tionships.5 In general, these provisions offer 
rights, protections, safe harbors and guide-
lines for employees and employers alike.

The AMMA’s Employee Protections: a 
Powerful Tool

One of the most significant employee 
protections provided by the AMMA is the 
so called “anti-discrimination provisions set 
forth in section 3(f )(3)(A), which provides 
that “[a]n employer shall not discriminate 
against an applicant or employee in hir-
ing, termination, or any term or condition 
of employment, or otherwise penalize an 
applicant or employee, based upon the ap-
plicant or employee’s past or present status 
as a qualifying patient or designated care-
giver.” In addition, section 3(a) provides that 
a qualifying patient may not be denied any 
“right or privilege” as a result of the medi-
cal use of marijuana in accordance with the 
AMMA. When combined, these provisions 
may offer the best hope for retaining some of 
the traditional rights and protections granted 
to employees, even in the context of medi-
cal marijuana. Although the effectiveness of 
these provisions will remain largely uncertain 

until Arkansas courts have an opportunity to 
consider them, several observations can be 
made. 

First, Arkansas’ inclusion of statutory 
workplace rules protecting employees in its 
medical marijuana program may signal that 
it will join a recent and growing state-law 
trend to recognize workplace protections, 
even in the context of legal marijuana use.  
Historically, courts in jurisdictions with a 
legal marijuana program have declined to 
interpret the relevant statutory scheme to 
include workplace protections. The United 
States Courts of Appeal for the Sixth6 and 
Ninth Circuits,7 and the State Supreme 
Courts for California,8 Colorado,9 Mon-
tana10 and Oregon11  each have dismissed 
wrongful termination or disability-based 
discrimination claims where the employee 
was terminated by his or her employer for 
using marijuana even though such use was 
legal under applicable state law. These courts 
rejected employment-law-based causes of ac-
tion based on a finding that either: (a) federal 
law preempted such rights or (b) the relevant 
statutory scheme was silent on workplace 
protections. In these jurisdictions, employers 
largely are free to take adverse actions with 
respect to employees who are legal marijuana 
users without fear of liability.  

In contrast, in states with marijuana stat-
utes that address the workplace and employ-
ee protections, courts have been more willing 
to consider employee claims. For example, in 
2017, courts in Rhode Island,12 Massachu-
setts13 and Connecticut14 each signaled a 
willingness to accept wrongful termination 
or employment discrimination claims as a 
result of an employee’s (or applicant’s) use 
of marijuana pursuant to a state marijuana 
program. In each case, the court’s willingness 
stemmed from stronger language in the rel-
evant marijuana statute indicating legislative 

intent to regulate the workplace. Arkansas’ 
inclusion of a comparatively robust set of 
rules governing the workplace, including an 
explicit anti-discrimination provision, may 
signal to Arkansas courts that the AMMA 
was intended to retain the rights and respon-
sibilities traditionally enjoyed by Arkansas 
employees.  

Second, as a corollary to the concept that 
the AMMA intended to confer protections 
upon Arkansas employees, Arkansas em-
ployers may find it more difficult to argue 
that federal law (primarily, the Controlled 
Substances Act) preempts the AMMA. The 
clear trend in states lacking explicit work-
place protections has been to find that fed-
eral law preempted any employee protec-
tion under state marijuana laws.15 However, 
preemption arguments have been rejected in 
states that, like Arkansas, have included ex-
plicit anti-discrimination provisions in their 
marijuana laws.16 As the court in Noffsinger 
v. SCC Niantic Operating Co., LLC noted, 
“courts and commentators alike have sug-
gested that a statute that clearly and explic-
itly provided employment protections for 
medical marijuana users could lead to a dif-
ferent result” from the historical practice of 
refusing to enforce a state marijuana statute’s 
employee protections on the basis of federal 
preemption.17 It is worth noting, however, 
that at least one of the courts that rejected 
federal preemption as a basis to not enforce 
an employee protection viewed the contin-
ued existence of the Rohrabacher–Blume-
nauer Amendment (a 2014 amendment to 
the federal spending bill that prevents funds 
appropriated to the Department of Justice 
from being used to interfere with the imple-
mentation of state medical marijuana laws) 
as a “direct and unambiguous indication that 
Congress has decided to tolerate the tension, 
at least for now, between the federal and state 
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regimes.”18 President Trump has signed a tem-
porary spending bill that extends the Rohra-
bacher-Blumenauer Amendment through 
March 23, 2018. To the extent this measure 
is not included in any final spending bill, 
one justification for the rejection of federal 
preemption arguments may disappear. Ulti-
mately, until the law is more settled on this 
issue, federal preemption may be a difficult 
case to make in Arkansas, but it likely will 
be part of every employer’s defense to claims 
brought under the AMMA.

Finally, it remains unclear whether a pri-
vate right of action exists under the AMMA.  
Although it includes a collection of provi-
sions limiting the liability for damages for vi-
olating the anti-discrimination provisions of 
the AMMA,19 no provision explicitly vests an 
aggrieved party with a cause of action under 
the AMMA. Unlike other statutes with an 
explicit private right of action,20 the Arkansas 
legislature omitted such language from the 
AMMA. Courts in other states considering 
this issue have found that a private right of 
action exists in medical marijuana statutes 
notwithstanding the absence of explicit vest-
ing language.21  

The AMMA’s Employer Protections: Leg-
islatively Created Safe Harbors

Arkansas employers face a similarly un-
certain landscape with respect to rights and 
protections set forth in existing workplace 
laws. In an effort to remove some of this 
uncertainty, Arkansas Legislators approved 
Act 593 in early 2017, which amended the 
AMMA. Act 593 included several important 
employer protections, the most important of 
which are the statutory safe harbors found 
in sections 3(f )(3)(B) & (C). For example, 
one of the most fundamental employer pro-
tections in the AMMA is that an employer 
is not required to accommodate the inges-
tion of marijuana in the workplace or an 
employee working while under the influence 
of marijuana.  Act 593 further strengthens 
this protection by creating a safe harbor that 
allows an employer to act on its “good faith 
belief ” that a qualified patient is “under the 
influence” at the workplace.22 The AMMA 
defines “good faith belief ” in an expansive 
manner, permitting the employer to rely on 
virtually any evidence it reasonably believes 
to be reliable, subject only to the require-
ment that the evidence cannot be so obvi-
ously without basis that accepting it as truth 
would constitute “gross negligence.”23 “Un-

der the influence” is defined in a similarly 
expansive manner, allowing an employer to 
look to a wide variety of physical cues to as-
sess whether an employee is currently using 
marijuana—including the employee’s choice 
of clothes and odor.24  Critically, however, 
the AMMA does not permit an employer 
to base its “good faith belief ” of workplace 
use solely on a positive drug test. Similarly, a 
positive drug test is excluded from the list of 
things that can serve as an indication that the 
employee is “under the influence” at work.  
Perhaps in recognition of the inherent prob-
lems with using the results of a urine test (the 
most common method of drug testing) to 
determine whether an employee is impaired 
by marijuana,25 Act 593 makes clear that a 
positive drug test must be accompanied by 
one or more of the other types of evidence 
described in the definition of “good faith be-
lief ” in order to qualify for the safe harbor.  

In addition, Act 593 created a second safe 
harbor that permits an employer to imple-
ment a substance abuse or drug-free work-
place policy and take action against any 
employee/applicant who fails a drug test 
implemented under such policy.26 On its 
face, the drug-testing safe harbor seems to 
allow an employer to completely eliminate 
marijuana use from its workplace as part of a 
written drug policy, including legal medical 
marijuana use after hours or off-duty.  How-
ever, recent case law from other jurisdictions 
suggests that Arkansas employers may be 
required to consider accommodations for 
medical marijuana use, even in the face of 
drug policies prohibiting it.

For example, in Barbuto v. Advantage Sales 
and Marketing, LLC,27 the Supreme Judicial 
Court of Massachusetts allowed claims of 
handicap discrimination by a registered pa-
tient under Massachusetts’ medical marijua-
na program to survive a motion to dismiss.  
In particular, the court rejected the argument 
that the employer had the right to terminate 
the employee based upon a failed drug test, 
and instead held that the plaintiff was a 
qualified handicapped person and permit-
ting her legal use of medical marijuana was 
not a per se unreasonable accommodation.28   
Citing the Massachusetts’ medical marijuana 
law’s guarantee that qualified patients may 
not be denied any “right or privilege,” the 
court permitted the discrimination claim to 
proceed, but noted that the employer still 
had the opportunity to introduce evidence 
that the plaintiff ’s use of medical marijuana 

would impose an undue hardship on the de-
fendant’s business.29 Similarly, in Callaghan 
v. Darlington Fabrics Corp.,30 the Superior 
Court of Rhode Island granted summary 
judgment to an employee who was denied 
employment based on her inability to pass a 
drug screening and interpreted the Rhode Is-
land anti-discrimination provision to impose 
an implied obligation of the employer to ac-
commodate off-premises medical marijuana 
use.31

Although not binding authority, Arkan-
sas courts may be influenced by the similar-
ity in the statutory provisions at issue in the 
Barbuto and Callaghan decisions and may 
require employers to accommodate off-site 
use of medical marijuana, notwithstanding 
drug policies that prohibit such use. For ex-
ample, as in Barbuto and Callaghan, section 
3(a) of the AMMA prohibits the denial of 
any “right or privilege” to a qualified patient, 
including, for example, the right to be free 
from disability discrimination. In addition, 
section 6(b)(2) of the AMMA provides that 
an employer is not required to accommodate 
the ingestion of marijuana in a workplace or 
an employee working while under the influ-
ence of marijuana. As noted by the Barbuto 
and Callaghan courts, the negative inference 
of this section may be that accommodation 
outside of the workplace or while the em-
ployee is not under the influence is not only 
permissible, but may actually be required.32   
Ultimately, it is possible that the AMMA’s 
drug-testing safe harbor may be sufficient 
to overcome a Barbuto- or Callaghan-like 
outcome (neither court considered a similar 
statutory safe-harbor), but until an Arkansas 
court rules on these issues, a cautious ap-
proach is warranted. 

Finally, consistent with an overarching 
desire to ensure safety in the workplace, the 
AMMA added a safe harbor permitting an 
employer to categorically exclude qualifying 
patients from “safety sensitive” positions.33 
The Amendment defines safety sensitive 
broadly to incorporate essentially any posi-
tion identified by any federal or state agency 
as safety sensitive, as well as any position 
designated in writing by an employer as 
safety sensitive, including, for example, any 
position that requires carrying a firearm, 
performing “life-threatening procedures” 
or operating machinery.34 Importantly, for 
purposes of excluding an employee from a 
safety-sensitive position, a positive test result 
for marijuana creates a presumption that the 



employee is engaging in the “current use of 
marijuana” and can therefore be excluded 
without additional evidence or consider-
ation. In addition, although the AMMA 
includes a requirement that the safety sen-
sitive designation be in writing, at least one 
court has suggested that a written policy may 
not be necessary. In particular, in Barbuto, 
the court observed that the employer could 
overcome any requirement to accommodate 
a claim of disability necessitating medical 
marijuana use if it could offer evidence that 
marijuana use would pose an “unacceptably 
significant safety risk to the public, the em-
ployee or fellow employees.”35 Whether such 
an argument would work in Arkansas, where 
a statute sets forth specific guidelines to qual-
ify for the safe harbor, remains unclear.

Conclusion
The AMMA attempts to address many of 

the inherent problems with medical marijua-
na in the workplace, problems that states like 
California, Colorado, Oregon and Washing-
ton opted to ignore. Nonetheless, significant 
questions of interpretation and application 
remain. Until Arkansas courts have evalu-
ated some of the issues identified above, 
employers and employees alike would be 
wise to take into account the lessons learned 
from some of the more recent cases and tread 
carefully. However, even if Arkansas courts 
follow the lead of courts in states like Mas-
sachusetts which have been more willing to 
protect medical marijuana use in the work-
place, the specter of federalism and the U.S. 
government’s ability to disable the entire in-
dustry is ever-present.36
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